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OF NATURAL LAW 


By Walter L. Nossaman 
President, Los Angeles Bar Association 

















ITHIN the last three years, natural 
law has again emerged as a subject 
engaging the attention of legal writers; 
and the response, particularly from read- 
ers of the American Bar Association 
Journal in which articles extolling it have 
appeared, indicates a revival of interest 
in this concept. It, therefore, seems perfi- 
nent to inquire whether there is such a 
thing as natural law; what, assuming its 
BuestGent Pensstaen existence, its content is, and how it 
would operate as part of a legal system. The subject matter 
being one concerning which opinions differ, it will be understood 
that in these comments I am expressing only a personal point 
of view. 





To determine whether natural law exists, it is necessary to de- 
fine what we mean by the term. Not infrequently it is used in a 
loose sense as representing what the particular writer regards 
as socially indispensable, or at least desirable. The Declaration 
of Independence speaks of, “the Laws of Nature and of Nature’s 
God”—a figure of speech embodying the libertarian principles of 
Locke, Paine, Rousseau and their contemporaries. The ideas of 
this school, whose followers acknowledged the complete autonomy 
of reason (Rommen, The Natural Law, Hanley’s translation, pp. 
75, 80), powerfully influenced the authors of the Declaration 
(Bryce, Studies in History and Jurisprudence, pp. 598-599; 
Friedman, Legal Theory, p. 53). 
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In 1610, Edward Coke asserted the power of the courts to 
declare acts of Parliament void when they were “against common 
right or reason” (Bonham’s Case, 8 Co. C. P. 114a)—a view 
not destined to prevail. Blackstone, although maintaining the 
absolute supremacy of Parliament, inconsistently argued that the 
“law of nature being coeval with mankind and dictated by God 
himself is, of course, superior in obligation to any other” (Com- 
mentaries, II, 41). Alexander Hamilton considered that the pre- 
cepts of natural law are “written with a sunbeam, * * * by 
the hand of divinity itself, and can never be erased or obscured 
by mortal power” (Works, Lodge ed. p. 113). William H. 
Seward asserted that “there is a higher law than the Constitu- 
tion” (McMaster, History of the People of the United States, 
Vol. 8, p. 28). 

Some traces of natural law concepts are found in an opinion 
of John Marshall dealing with the contract clause (Ogden v. 
Saunders, 12 Wheat. 213, 353-354; see also Fletcher v. Peck, 6 
Cranch. 87, 135). And a modern judge, hard pressed to find 
terms in which to formulate his objections to a statute designed 
to protect workmen in hazardous employments, fell back upon 
“those natural and inherent principles of natural justice which 
lie at the base of our traditional jurisprudence and inspired our 
Constitution” (McReynolds, J., dissenting in Arizona Copper Co. 
v. Hammer, 250 U. S. 400, 450 (1918)). 

Without multiplying citations which might be extended almost 
without limit, it is sufficient to say that natural law is one of the 
oldest of juristic concepts. It is found in the ancient Greek 
dramatists and philosophers (see Bryce, op. cit. supra, pp. 565- 
568), and is echoed in early Christian writings (Heb. 9:10, 
10:16), including those of Paul (Rom. 2:14, 15). St. Thomas 
Aquinas considered natural law to be the participation in the 
eternal law which is made possible to rational beings, enabling 
them to distinguish good from evil (Summa Theologica, Qu. 91, 
Art. 2; and see comments in Bryce, op. cit., p. 595). 

It is plain that the concept of natural law exists and has long 
existed. Whether this concept represents Jaw in any accepted 
sense of the term is a question which will be postponed for later 
consideration. For the present, a brief inquiry will be made into 
the content of the natural law idea. 

(Continued on page 56) 
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CROSS-EXAMINATION 
--A JUDGE’S VIEWPOINT 


By Bernard L. Shientag, Justice, 
Appellate Division, Supreme Court, New York 


(Continued from the August Issue) 

The rules of evidence relating to 
cross-examination are so few and so 
simple that they need not detain us in 
this lecture. The shorter the questions 
on cross-examination the better. Gener- 
ally, you should be slow to object to 
questions put on cross-examination un- 
less they are clearly harmful. Some- 
times, I regret to say, improper ques- 





tions are asked for the very purpose of 

Santos Dtentag inviting an objection on the theory that 
the jury would get the impression you were trying to conceal 
something. As to the form of the questions, reference will be 
made to six typical examples: 

1. The most risky question to ask on cross-examination 
begins with “why” or “how.” Generally, the witness tells the 
examiner: to his consternation. Such questions open the way 
to long explanations and should only be asked if the examiner is 
certain that any explanation that can possibly be given, can be 
demonstrated by him to be untenable, or that whatever answer 
the witness gives is bound to hurt the side for whom he is testi- 
fying. Otherwise, to take a chance with such a question is war- 
ranted only as a last resort in a desperate situation. Yet I 
have heard it asked time and time again without any realization 
on the part of the cross-examiner, until it was too late, of what 
he was bringing down upon his head. 


2. The most inadvisable question to ask is: “Isn’t it a fact 
that such and such is the case?” Does the examiner really be- 
lieve that the witness will admit it in contradiction of the story 
he has told? Of course, the witness will say “no.” The ques- 


tion is rarely advisable and serves a harmful rather than a useful 
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purpose and should only be put at the point where an affirmative 
answer by the witness is inescapable. 

3. The most useless question to ask, as a routine matter, is: 
“Do you realize you are under oath?” The answer is generally 
given with an emphasis that is most disconcerting. 

4. The question most improper in form and_ strangely 
enough so frequently used is: “If I were to tell you that such 
and such is the case, what would you then say?” This type of 
question is properly objected to. 

5. Another type of question which is most improper is that 
which embodies a number of separate questions in one—a sort 
of composite question. 

6. So many times lawyers fail to frame their questions prop- 
erly when asking about testimony given by the witness at a 
former trial or on an examination before trial. The proper 
form is so simple! “On your examination before trial, at p...., 
were you asked the following question and did you give the 
following answer: question............ ; answet............ 

At this point it may be observed that to ask a witness on 
cross-examination whether he made a written statement to any- 
one is a risky question; yet I have heard it put so often and so 
thoughtlessly. If the answer is in the affirmative, the statement 
is frequently tendered to the examiner by the other side which 
generously, albeit gratuitously, offers to put it in evidence. 
Sometimes the examiner does not even want to look at it; he 
acts as though he would rather handle a rattlesnake; he is put 
in the dilemma as to whether he should offer the statement in 
evidence or give the jury the impression that the statement 
corroborates the testimony of the witness. The question should 
not be asked unless (a) the examiner in some way has ascer- 
tained what is in the statement, or (b) all other efforts to break 
down the testimony of the witness have failed and it is essential 
to break down that testimony in order to win or (c) the exam- 
iner is willing to offer or have the other side offer the written 
statement in evidence regardless of its contents. 

This is different from the situation where the witness on 
direct examination has refreshed his recollection from a paper; 
that paper may not be put in evidence by the party whose wit- 
ness so used it. Before cross-examining the witness, opposing 

(Continued on page 47) 
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90% OF LAWYERS IN 
LOS ANGELES COUNTY 
IN “BENCH AND BAR” 


By Elmer Cain, 
Editor of the Daily Journal 


"VE always had a secret ambition to 

see, all in one group, the more than 
5,000 lawyers and judges in this county, 
for no matter how long you're in the 
field, and how many hundreds of mem- 
bers of the legal profession you come to 
know, you never quite get an over-all 
picture. 

I, therefore, look forward to the 
publication late this year of the Los 





Elmer Cain* Angeles “Bench and Bar,” in which 
—Courtesy of 2 ° . P 
“Bench and Bar” photographs and brief biographies of 


more than 4,000 Los Angeles County lawyers and judges will 
appear. Actually more than 90 per cent of the total Los Angeles 
attorneys engaged in active practice will be represented in the 
publication, which is the first work of this kind in 20 years, and 
the most extensive ever published in this county. 

3y comparison with previous works of this nature, the ex- 
tremely large number of lawyers who will be represented is a 
tribute, both to the integrity of the publishers, and to the co- 
operative community spirit of the legal profession of the county. 

There have been a lot of changes since the last “Who’s Who” 
of the county bench and bar was published 20 years ago by the 
Daily Journal. The changes brought by the war, new admittees, 


*Elmer Cain has been editor of the Los Angeles Daily Journal for more than 
12 years. He is a graduate of San Bernardino High School and studied law at 
Southwestern University and privately. He began newspaper work on the San Ber- 
nardino Daily Sun and entered the Los Angeles journalistic field in 1929. 

He has worked for numerous newspapers, written for trade jonurnals and has 
contributed to many magazines. In addition to these activities, he was a _ radio 
playwright and producer on KLAC and a commentator on world affairs on that sta- 
tion for five years. He has also produced on KFWB and KHJ. 

In 1945, during a leave of absence from his newspaper, he was public relations 
counsel for Mayor Fletcher Bowron’s campaign, and during his career has handled 
many major public relations projects. 
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and an influx of lawyers from other states have greatly altered 
the old bench and bar rolls. Death, too, has made its subtractions. 


“CURIOUS” ABOUT BENCH AND BAR 

Frankly, aside from the obvious editorial use to which I can 
put the new “Bench and Bar,” I am also “just plain curious.” 
3ut others are bothered, apparently, by more than idle editorial 
speculation. A distinguished appellate court justice, in com- 
mending the publication of the forthcoming book, explained : 

“It used to be I knew every lawyer that walked into my 
courtroom. Now there are days when I don’t know by sight 
50 per cent of the attorneys appearing before me. Sometimes I 
get a feeling that I would just like to flip a file and verify 
whether it actually is Attorney Joe Doakes arguing the case 
before me.” 

Unfortunately the court isn’t always able easily to verify 
whether the man before him is a lawyer. The legal profession 
has been victimized several times within recent memory by im- 
postors. The case of a daring young man who succeeded in 
having another lawyer’s license “reissued’”’ to him made headlines 
in Los Angeles papers not long ago. 

Impersonating a lawyer can get a layman into legal hot water, 
but the sad part of it is, the public, along with the profession, 
may suffer before the fake lawyer is apprehended. 

During the past several months the Los Angeles Daily Jour- 
nal has at intervals presented to its readers information pertain- 
ing to the “Bench and Bar’”’ project, as it does on all subjects of 
universal interest or of value to the legal profession of this area. 
Other than this the Daily Journal has no interest or connection 
with the project, but concurs in the opinions of manv leading 
lawyers and jurists that the Bench and Bar project will render 
a distinct community service. 


PROTECTION THROUGH IDENTIFICATION 

A record of the accredited members of its legal profession is 
a definite asset to a community of this magnitude, as would be 
a similar record of any other profession—simply from a stand- 
point of protection through positive identification against chiselers 
and cheats who take advantage of a lack of suspicious scrutiny, 
which lack is found in all organizations of high moral responsi- 
bility. It has come to my attention recently that the Los Ange- 
(Continued on page 54) 
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TAXING DIVIDENDS 
APPLIED TO 
PURCHASE OF STOCK 


By Richard K. — 
Member, Committee on Taxation 


INCE the decision of the Supreme 

Court in Commissioner v. Court 
Holding Company, 324 U. S. 331, 65 S. 
Ct. 707, 89 L. Ed. 981 (1945) owners 
of substantial interests in close corpora- 
tions have been hesitant, in most cases, 
to liquidate the corporation and then 
sell the assets to prospective purchasers. 
Instead, such owners have generally in- 
sisted that the purchaser acquire the 
michesd Bi. Yoamane® stock of the corporation, thereby assur- 





ing the seller of his capital gain and avoiding the result of the 
decision in the Court Holding case. 

Circumstances attendant upon prospective purchasers of con- 
trolling interests in close corporations vary, but in those cases 
where full payment for the stock acquired is to be deferred over 
a period of time, serious thought, at the outset, should be given 
to the tax advantages (or disadvantages, for that matter) which 
flow from the garb in which the transaction is clothed. That is, 
whether an option to purchase is given by the seller or whether 
title actually passes to the purchaser, with the right of the seller 
to revest title in himself, on default of the buyer. 

The point under consideration received the attention of the 
Seventh Circuit in Moore v. Commissioner, 124 F. 2d 991 
(1941).1 In that case Moore, the petitoner, owned 4,000 shares 

*Richard K. Yeamans is an associate Inheritance Tax attorney for the State of Cali- 


fornia, and a member of the Committee on Taxation of the Los Angeles Bar Asso- 
ciation. 

He was born in South Dakota, and moved to California in 1919. He attended 
public schools in Long Beach, and the Univ. of Southern California, receiving an 

degree toms laude), in 1934, and an LL.B degree in 1936. Admitted to 
om in the U. S. Supreme Court. In general practice of law until 1941. 

In World War II. he entered the service as an Ensign and was discharged a Lieu- 
tenant Commander, U.S. N.R. Duties included J. A. G. office in Washington. D. C., 
as a legislative liaison officer between the Navy Dept. and Congress. Since discharge, 
in 1945, has engaged in practice of State and Federal tax law. 


Reversing 42 B. T. A. 949 on this point. 
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of stock in the A Company which one De Guier desired to pur- 
chase. A written agreement was entered into whereby Moore 
agreed to sell the stock to De Guire for $96,000, of which $43,904 
was to be paid in cash and $52,096 was to be evidenced by four 
promissory notes due over a period of three years with interest 
at five per cent. To secure payment of the notes the 4,000 shares 
were endorsed by Moore, surrendered to the A Company and 
four new certificates issued in Moore’s name. The four new 
certificates were then endorsed in blank by Moore, transfer tax 
stamps affixed, and one of the certificates attached to each of the 
four notes. The notes, with certificates attached, were deposited 
in escrow and when payments were made the escrow holder was 
directed to deliver the paid note and certificate to the purchaser. 


Moore retained the right to vote the stock for directors nomi- 
nated by De Guire, and to vote the stock with other restrictions. 
De Guire was to have no personal liability on the notes. The 
agreement contained this important provision: “All dividends 
which may be paid during the life of this agreement, on the stock 
of the A Company agreed hereby to be sold, shall be credited by 
the recipient thereof upon the principal and interest of the next 
one of said thereafter to become due.” De Guire paid the stipu- 
lated cash payment. Therafter the A Company declared a divi- 
dend of $7 per share. Moore endorsed the dividend check re- 
ceived by her to De Guire. 


COMMISSIONER ASSESSED VENDOR 


The Commissioner, on the theory that this transaction was not 
a sale, but was an option to purchase granted to De Guire, as- 
sessed a deficiency against Moore, based on the $28,000 dividend. 
The majority of the Seventh Circuit arrived at the conclusion that 
the agreement more nearly resembled a conditional sale and, by its 
terms, title to the stock passed to De Guire upon its execution.” 


In the alternative the majority opinion was that, even if the 
title to the stock remained in the petitioner, it was only as secur- 
ity for the balance of the purchase price, the beneficial use of 

(Continued on page 60) 


2It should be carefully noted, however, that the Court gave considerable weight 
to the amount of the cash payment saying: “This transaction did have some of 
the aspects of an option in that De Guire did not obligate himself to pay the bal- 
ance due on the stock. It is argued that since De Guire did not obligate himself 
to pay the balance of $52,096, he therefore had an option as to whether he would 
take the stock. When we consider the fact that De Guire had paid down $43,904, 
we do not think he had very much option as to whether he should go ahead. The 
payment is too large to leave any option to De Guire.” 
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FEDERAL TAXATION 
INSTITUTE AT U.S.C. 


Secretary of Treasury, John W. Snyder, to Be First 
Cabinet Officer to Address Los Angeles 
Bar Association 


The members of the LOS ANGELES BAR ASSOCIATION 
and their friends are cordially invited to attend the Institute on 
Federal Taxation held under the auspices of the School of Law 
of the University of Southern California, in the Law School 
Auditorium, on October 20, 21 and 22. 

The Institute will present to attorneys, and others engaged in 
tax work, a group of thirty-one speakers who are specialists in 
various aspects of the field of taxation. Sessions will be con- 
ducted during the morning and afternoon on October 20, 21 and 
22 and evening sessions will be held on October 20 and 21. 

Lectures and panel discussions dealing with the following sub- 
jects will be presented : 

“PROBLEMS INCIDENT TO THE SALE OF A 
GOING BUSINESS.” 

“COMMISSIONER’S POWER TO REALLOCATE 
INCOME.” 

“SELECTED INCOME TAX PROBLEMS IN THE 
ADMINISTRATION OF ESTATES.” 

“PREPARATION OF ESTATE AND GIFT TAX RE- 
TURNS.” 

“TAX EFFECTS OF THE TAKING OF TITLE BY 
HUSBAND AND WIFE.” 

“THE TAXATION OF LIFE INSURANCE USED 
FOR BUSINESS PURPOSES.” 

“TAX FRAUDS AND INVOLUNTARY DISCLOS- 
URES.” 

“IMPORTANT DIFFERENCES IN FEDERAL AND 
STATE TAXATION OF INCOME.” 

“PROPERTY SETTLEMENT AGREEMENTS IN 
COMMUNITY PROPERTY STATES.” 
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“INCOME TAX PROBLEMS OF THE OIL OP- 
ERATOR.” 

“THE ‘BUSINESS PURPOSE DOCTRINE’ IN CON- 
NECTION WITH CORPORATE REORGANIZATIONS 
AND RECAPITALIZATIONS.” 

“RECENT DEVELOPMENTS IN THE ASSIGN- 
MENT OF INCOME.” 

“CURRENT PROBLEMS IN THE TAXATION OF 
ALIMONY.” 

“SETTLEMENT PROCEDURES IN THE TECH- 
NICAL STAFF AND DIVISION COUNSEL’S OF- 
FICE.” 

“DRAFTING A TESTAMENTARY TRUST UNDER 
THE REVENUE ACT OF 1948.” 

“TREASURE POLICY.” 

“PROPOSED REVISIONS OF THE INTERNAL 
REVENUE CODE.” 

“THE FUNCTION AND RESPONSIBILITY OF AN 
ATTORNEY IN HANDLING TAX PROBLEMS AND 
CONTROVERSIES.” 

“SELECTED TAX PROBLEMS OF THE MOTION 
PICTURE INDUSTRY.” 

“TAX CONSIDERATIONS IN SELECTING THE 
FORM OF DOING BUSINESS.” 

“CAPITAL GAINS AND LOSSES: SPECIAL 
HOLDING PERIOD PROBLEMS.” 

Speakers will include the following persons from the fields of 


government, teaching and private practice: 


Arthur A. Armstrong William L. Kumler 
Alva Baird Dana Latham 

Adam Y. Bennion Arthur Manella 

E. H. Conley B. H. Neblitt 

John W. Ervin Walter L. Nossaman 
Richard H. Forster John W. Snyder 
Arthur Groman Stanley S. Surrey 
Frank M. Keesling William A. Sutherland 
Arthur H. Kent David Tannenbaum 
Sidney D. Krystal Maynard Toll 


The Institute will be climaxed by a dinner meeting Friday 


evening, October 22nd, co-sponsored by the Institute and the Los 


(Continued on page 46) 
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° Silver Memories é 
a 


By A. Stevens Halsted, Jr., Associate Editor 
Compiled from the —_ — of October, 1923 

ANY local attorneys are attend- 

ing the fourteenth annual meet- 
ing of the California Bar Association 
at Stockton. Walter K. Tuller will 
present a paper on, “Necessity and 
Means of Expediting Criminal Law 
Enforcement”. Percy V. Hammon 
will read the report of the section on 
criminal law. R. A. Waring of Pasa- 
dena will lead a round-table discus- 





“Steve” Halsted 


sion on “Specialization in Law” 
Among attorneys who will offer section reports are Bradner 
W. Lee, trusts and corporations; O. K. Cushing, legal ethics; 
W. J. Hunsaker, courts and judicial officers, and Gurney E. 
Newlin, uniformity of state laws. J. W. S. Butler, of Sacra- 
mento, is head of the association. 

* * * 

E. M. Daugherty, Commissioner of Corporations, has an- 
nounced the appointment of the following new deputies to 
his Los Angeles staff: Erwin H. Haas, George W. Laird 
and Joseph J. Herlihy. 

* * * 

The United States Supreme Court’s new term faces a 
docket of 580 cases. Four present attacks upon the consti- 
tutionality of the alien land laws of California and Washing- 
ton. One pending case raises the question whether states 
in the enforcement of prohibition can restrict druggists to 
furnishing upon physicians’ certificates one-half the quan- 
tity authorized under federal law. 

a. 


The California State Bar Association at its annual meet- 
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ing at Stockton this month will consider the enactment of a 
law to force every lawyer in California to become a member 
of the association. 

* * * 

The following three new law firms have been formed: 
Chandler, Wright & Ward, composed of Jefferson P. 
Chandler, Howard W. Wright and Chandler P. Ward; West- 
over & Huntsberger, composed of Myron Westover and 
Isaac Newton Huntsberger; and Kidd, Hardy & Elliott, 
composed of Herbert W. Kidd, Rex Hardy and Harry Wil- 
liam Elliott. 

* * * 

The Navy Department is preparing for a finish fight 
with the Bureau of the Budget over naval appropriations. 
Brig. Gen. Herbert L. Lord, the director of the budget, 
has ordered Acting Secretary of the Navy, Franklin D 
Roosevelt, to slash approximately $70,000,000 from his esti- 
mates for the next fiscal year. Administrative officers of 
the Navy declare that practically all construction work will 
have to be halted if the budget order is carried into effect, 
and they are considering a direct appeal to President 
Coolidge. 6 « * 


Liberty Bonds are becoming scarce and difficult to ac- 
quire in large blocks. Three principal factors contribute to 
this result: first, the constant operation of the government’s 
sinking fund system and the resultant purchasing of floating 
bonds in the listed market. Second, the purchasing for the 
account of the British government war debt funding ac- 
count. Third, the reluctance of banks and investment insti- 
tutions to part with their holdings on account of the rapidly 
diminishing supply. The present yield on partially exempt 
Liberty Bonds is in excess of 4%%. 

The bench and bar honored the memory of the late Hon. 
James C. Rives, Los Angeles probate judge for 16 consecu- 
tive years, in an impressive ceremony. The memorial for the 
Los Angeles Bar Association was prepared by the following 
committee: H. W. O’Melveny, Chairman; J. D. Fredericks, 
Edwin A. Meserve, G. P. Adams and Wm. J. Hunsaker. 
(Continued on page 63) 
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VOX POPULI 


PRESIDENT WALTER L. NosSAMAN: 


I have read with interest your article in the July Bar Bulletin 
on, “Shakespeare and the Law”. Perhaps some random thoughts 
on the questions suggested by you may be of interest. 

For three centuries war had occupied all England. During this 
period the Church dominated the law. The Chancellor was always 
a Churchman. With the Tudors came peace and with Henry 
VIII came the break with the Church. Under Elizabeth the 
Court became interested in drama and literature. From 1550 on- 
wards, all young men of birth and breeding grew up in the 
Temple, which was the only abode of wit and wisdom aside from 
the Court. Court and Temple were the only audiences for drama. 

3y 1600 there were four Playhouses in London but still the 
Court, the Temple and a few citizens furnished the audience for 
whom the dramatist wrote. 

To this select audience the terms of the law were in daily use. 
The addresses of the sovereign to Parliament, the debates in Com- 
mons, the private correspondence among Courtiers were replete 
with legal terms. The law was a vital force in the lives of the 
dramatists’ audience. 

Another force in the speech of the day was the Bibie. Here 
too, the presence of the law made itself felt. It was approximately 
1615 when James I commissioned his version of the Bible. These 
so chosen, with the shears of their wisdom, cut from the warp 
and woof of the English language a garment to clothe the word 
of God. By reason of their background, this version abounds 
in legal phraseology. 

All across the world from China to Peru, the Rennaisance of 
the spirit had given birth to marvelous works. Not for long did 
this continue. England settled to reasonable business and put 
aside the Playhouse. The drama under the last Stuarts became 
dissolute, its audience changed and with this change the terms 
of law and scripture passed from importance. 

Sincerely yours, 
A. Moressy WHITE. 
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FEDERAL TAX INSTITUTE AT U.S.C. 

(Continued from page 42) 
Angeles Bar Association on which occasion the Secretary of the 
Treasury, JOHN W. SNYDER, will be the principal speaker. 
This represents the first time since the formation of the LOS 
ANGELES BAR ASSOCIATION that its members will be ad- 
dressed by a member of the Cabinet of the President of the United 
States. 

Tuition for the Institute is $35.00 which covers all morning, 
afternoon and evening sessions for the three-day period with the 
exception of the dinner meeting. Tickets for the dinner meeting 
are $5.50. 

If enrollment permits, registrations will be accepted at the 
rate of $15.00 for all the lectures and panel discussions on any 
one of the three days. 

Since seating facilities are limited, early registration by those 
wishing to enroll is advisable. 

Check should be made payable to the U.S.C. Law School and 
mailed to the U. S. C. Tax Institute, 3660 University Avenue, 
Los Angeles 7, California. 

Tickets for the dinner-meeting, which are available to the Mem- 
bers of the Bar and their friends whether or not they attend 
other sessions of the Institute may be obtained either from the 
Tax Institute or, directly, from the offices of the LOS ANGE- 
LES BAR ASSOCIATION. 


Further information may be obtained by writing to the Insti- 
tute or by telephoning PROFESSOR ERVIN of the Faculty of 
the School of Law of the UNIVERSITY OF SOUTHERN 
CALIFORNIA at RIchmond 70854 or Richmond 4111. 
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“CARE” 7 


The sum of $1342.50 was contributed to “CARE” by 111 offi- 
cers, trustees and members of the Los ANGELES Bar Assoctia- 
TION in response to the single letter sent out in the spring by the 
Committee on Assistance to Lawyers in Devastated Countries. 
This averages over $12 per contributor. 

Of course this total does not include those regular gifts that 
members of the Association make to CARE from time to time. 

The Committee in charge consists of Chairman Charles E. Mil- 
likan, L. B. Binford and Edward Clayton Jones. 


CROSS-EXAMINATION— © 
A JUDGE’S VIEWPOINT 


(Continued from page 36) 
counsel should demand to see the paper. He has this right and 


should always exercise it. He is not required to offer the paper 


in evidence as a condition of examining it. But oh, how reveal- 
ing and damaging some of those papers used to refresh recol- 
lection can be in the hands of a good cross-examiner! The latter 
may, if he wishes, offer the paper in evidence as tending to 
show that the recollection of the witness could not have been 
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refreshed by it or that the so-called refreshed recollection of 
the witness is at variance with the contents of the paper. 


EXPERT TESTIMONY 


There are almost as many types of experts as there are lay 
witnesses and your style of cross-examination has to be adapted 
to the kind of expert witness you are examining. Generally 
speaking, you cannot hope to cross-examine an expert success- 
fully unless, in preparing for trial, you have made yourself rea- 
sonably expert on the subject under inquiry. You will be court- 
ing failure if you rely for your cross-examination on fortuitous 
circumstance. Let me give you a concrete example. 


An expert, either because he is ignorant, or from motives 
not altogether worthy, testifies that a negative x-ray eliminates 
the existence of a fracture at the base of the skull. How are 
you going to cross-examine that doctor successfully unless, as 
the result of your preparatory study of the medical authorities 
and consultation with your own expert, you learn that clinical 
symptoms may demonstrate the presence of fracture at the base 
of the skull although the x-rays are negative. True, you may 
have your own expert alongside of you to prompt you, but 
while that is better than nothing, such a procedure greatly de- 
tracts from the spontaneity of your examination and from its 
effect. I have, of course, selected the simplest example, but it 
is typical of multitudes of others which are much more com- 
plicated. 


Moreover, it frequently happens that if you have prepared 
yourself by a study of the medical authorities on the subject 
you can make most effective use of them, as you have a right to 
do, on your cross-examination. Ask the witness if X’s book on 
surgery is a textbook of recognized authority in the profession. 
Sometimes the witness will even “admit” that he is familiar with 
it. Then confront him with the text which is antagonistic to his 
expressed opinion. Preparation—that’s what counts. 


What you seek to accomplish by the cross-examination of an 
expert is that he has expressed an erroneous or incomplete opin- 
ion; that he is partisan or overzealous; that he is given to extrav- 
agant and reckless statement; or that he is not especially qualified 
by training and experience to express a worthwhile opinion on 
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the question under inquiry. You try to show the invalidity or at 
least the uncertainty of his conclusions. 
HYPOTHETICAL QUESTIONS 

Generally, the expert is asked to express his opinion on the 
basis of a hypothetical question, often voluminous to the point 
of absurdity. Do not make the mistake of objecting that the 
question is improper in form. Let it go unless you want to enlist 
the sympathy of the jury for your opponent and sometimes the 
aid of the court in enabling him to reframe his question properly. 
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Do not give the jury the impression that you are indulging in 
technical, obstructive tactics. 


Listen carefully to the hypothetical question put to the expert 
on direct examination. Note the incorrectness of any assumption 
on the basis of which the expert is asked to express his opinion. 
Note also the failure to include pertinent facts favorable to your 
side. Instead of objecting to the question and pointing out the 
erroneous or incomplete assumptions, I have always thought 
that, as a general rule, although there is a differenec of opinion 
on this point, it is much more effective to leave those matters 
for cross-examination. It avoids the long wrangling over the 
hypothetical question which is apt to prejudice the jury. You 
then start by asking the expert whether his answer is based on 
the facts assumed in the hypothetical question. He will generally 
say that it is. When you knock out or weaken the props which 
support the expert’s opinion, it must fall or its strength be 
greatly impaired. 

Do not cross-examine about the expert’s qualifications unless 
you know that his experience has been limited in the field in 
which he is testifying. Nor is it wise to ask the expert on cross- 
examination to give reasons for his opinion, unless you are quite 
sure you can demolish any reasons he can give. Sometimes law- 
yers on direct examination will omit or limit such questions, in 
the hope, often realized, that opposing counsel on cross-examina- 
tion will inquire into such matters. The theory is that a jury is 
more impressed if a witness establishes his authority in the hos- 
tile atmosphere of cross-examination than if he does so at the 
instance of counsel who called him. 


In planning your cross-examination you have to consider 
whether a doctor who is testifying has treated the patient, or 
whether he is called solely as an expert. You have to consider 
also whether he is what is called a “professional expert.’ You 
generally know before the trial who treated the plaintiff or who 
examined on behalf of the defendant. It should not be difficult 
to ascertain the standing of those doctors at any rate. You have 
the right to ask how much the expert is receiving for his testi- 
mony, how often he testifies as an expert and for what side. 

Above all, no matter how great the provocation, always be 


fair with the expert and treat him with courtesy. Do not, except 
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when the situation clearly demands, insist upon “yes” or “no” 
answers from experts. That smacks of unfairness and is re- 
sented by the jury who feel, even more than in the case of lay 
witnesses, that an expert should not be bottled up when he gives 
his testimony. Moreover, such witnesses, who often know their 
rights, will appeal pathetically to the court for permission to 
avoid a “yes” or “no” answer and it will hardly help you if the 
court accords that permission. 

However, you should never allow any expert to evade a per- 
tinent question on cross-examination. Particularly in dealing 
with professional experts, it is often advisable to halt a general 
dissertation or lecture, the effect of which may mislead the jury 
into the belief that what are merely generalizations have some 
application to the particular case. Even here we cannot be dog- 
matic. Sometimes the expert, in consequence of his lecture, can 
be completely discredited by a competent cross-examiner. 

Of course, there are occasions when an element of dry humor 
is permissible. If a doctor is so pompous that he testifies he 
found, on examining the patient, considerable ecchymosis under 
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the left orbit by extravasation of blood under the cuticle, it does 
no harm to ask that expert: “I suppose you mean the man had 
a black eye?” 
EXCLUSION OF WITNESSES 

At the opening of a trial, when you have reason to believe 
that a succession of adverse witnesses will be called to testify to 
the same occurrence, you should consider the advisability of mov- 
ing to have all witnesses excluded from the court room until 
they are called to testify. Whether or not you should resort to 
this procedure depends on the nature of the case and on the 
character of the witnesses on both sides. It is rarely resorted 
to in civil actions by expert cross-examiners. Sometimes by ex- 
cluding witnesses you may be able to show that their story was 
rehearsed if you can get a number of witnesses to testify to the 
same facts in identical language; or you may succeed in show- 
ing them to be unreliable if there are vital discrepancies in 
their account of the same happening. The exclusion of wit- 
nesses has its origin perhaps in the history of Susanna, which is 
to be found in the Apocrypha. There it is related, with dramatic 
force, how Susanna was vindicated from a false charge of adul- 
tery when the prophet Daniel, in cross-examining her accusers, 
resorted to the method of excluding witnesses. 


CONCLUSION 


In conclusion, let me make two observations. First, I do not 
minimize the importance of cross-examination. Sometimes the 
entire case turns on it. Generally speaking, however, experience 
has led me to conclude that, in civil cases, cross-examination is 
but one in a number of equally, if not more, important steps in 
a trial. The strength of your direct case (and there are notable 
exceptions of course) is more important than cross-examination. 
In criminal cases, for obvious reasons, the contrary may be true 
particularly as concerns a defendant. He has to rely mainly on 
the demonstrated weakness of the prosecution’s case. That is 
why so many of the ablest lawyers and most experienced judges 
hold that in civil cases the ideal situation is to have a strong 
direct case and be obliged to resort as little as possible to cross- 
examination. 

Now, for my second and final observation. There are certain 
fundamental principles which it is helpful to keep in mind. The 
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great difficulty is not simply to know those principles but to un- 
derstand their practical application to varying situations. 

It has been said that “it is not safe to use the words ‘always’ 
and ‘never’ about that unconscionable creature the salmon.” 
However, the good salmon fisherman knows that in the pursuit 
of his objective there are certain things to do and certain things 
not to do. True, there are times when in order to land his fish 
the rules have to be modified or even discarded. So it is with 
cross-examination. It is rarely safe to use the words “always” 
and “never” in dealing with that unpredictable and strangely 
elusive phenomenon—human nature. It is helpful to know the 
general principles or rules but as with salmon fishing so too with 
cross-examination, it may sometimes be advisable, even neces- 
sary, to throw the rules overboard in order to land your fish. 

(The End) 





“The first lie detector was made out of the rib of man. No 
improvement has been made on the original machine.” The 


Heppepin Lawyer, March, 1948. 





DIVORCE SETTLEMENTS 


handled under Agreements of Trust are proving more and 
more popular... this, of course, because they are both efficient 
and effective. We shall be glad to have you avail yourself 
of our extensive experience with such cases, in the interest 


of your clients. Our representative will call upon request. 


CALIFORNIA TRUST COMPANY 


TRUST SERVICE EXCLUSIVELY * 629 SO. SPRING STREET 14 * MICHIGAN 0111 








54 Los ANGELES BAR BULLETIN 


90% OF LAWYERS IN “BENCH AND BAR” 
(Continued from page 38) 

les County Medical Association is at present engaged in a simi- 

lar activity with the slight difference of compulsory participation. 

The idea involved in the “Bench and Bar” is that while a 
person of proper background may decline to have a photograph 
appear in this record, it is certainly improbable that anyone with 
a questionable past (or present) would consent voluntarily to 
have his likeness appear before the public. By thus eliminating 
90 per cent of the possibilities for impersonation or misrepresen- 
tation, the unscrupulous element will be confined to a rather nar- 
row field of operation. In this way, also, great numbers of inno- 
cent mistakes in identity are eliminated, and the association of 
names and faces is facilitated in all daily contacts. 

Naturally, a work of this type is not attractive unless taste- 
fully presented and properly bound in book form, and this brings 
up the question of what it will cost the individual. In so far as 
the individual attorneys are concerned, they are free to order a 
copy of this volume or not, as they please. No one, however, 
is authorized to contact the attorneys in regard to subscriptions. 
Such matters are being handled by mail application. 

A fair idea of the expenses can be gathered from the rec- 
ords, which show that over 10,000 8x10 inch photos have been 
given to the attorneys and judges, thus far, in lieu of the usual 
studio proof. The amount of photography required for this, and 
the numerous processes that are necessary to check and file the 
material and photos during the two years needed to compile this 
edition, will give some idea of the scope of operation required to 
complete this project. 

The obvious conclusion is that the sale to attorneys could not 
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begin to pay for the cost of the book; so the design from the 
beginning was to compile a record of practical value that would 
be of service to a wider field. The present “Bench and Bar” 
will be an invaluable aid to the busy attorney, but it will also 
be a necessary adjunct to the current records of the Courts of 
California, broadly, and the Courts of Los Angeles County, spe- 
cifically, as well as banking and insurance firms, credit institu- 
tions, libraries, and newspapers throughout the country, and per- 
haps serve as a model for other progressive communities to com- 
pile and maintain a permanent and accurate record of the men 
who support and protect their laws. 


OF NATURAL LAW 
(Continued from page 34) 

St. Thomas Aquinas tells us: “This is the first precept of 
law, that good is to be done and promoted, and evil is to be 
avoided. All other precepts of natural law are based upon this” 
(Summa Theologica, Qu. 94, Art. 2)—excellent advice, but 
stated in terms somewhat general. The emphasis here is theo- 
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FEDERAL TAXATION FORUM 


TITLE INSURANCE AND TRUST COMPANY con- 
gratulates the School of Law of the University 
of Southern California for sponsoring the 
much needed Institute on Federal Taxation 
to be held October 20, 21 and 22 in the Law 
School Auditorium. Los Angeles attorneys 
will avail themselves of this opportunity to 
hear John W. Snyder, Secretary of the Treas- 
ury; William A. Sutherland, Chairman of the 
Section on Taxation of the American Bar 
Association; Professor Stanley S. Surrey, 
formerly Tax Legislative Counsel for the 
Treasury Department; and, from the Los 
Angeles area, speakers well known for their 
special abilities in the tax field. Brochures 


and other information can be had from the 


Estate Planning Division of this Company. 
Call MAdison 6-2411. 
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logical, as it was in the more specific commands of the Mosaic 
law, known to us as the Ten Commandments (Ex. 20:3-17; 
Deut. 5:7-21). Lacking the qualifications to discuss this aspect 
of natural law, I shall limit these comments to those respects 
in which it affects human relations. 

Here we run into immense difficulties. It is at once apparent 
that natural law has no specific, nor except in its broad outlines, 
any identifiable content. Since it is considered to derive from 
God or nature (Kelsen, General Theory of Law and State, p. 
392), its rules have validity or the reverse according to indi- 
vidual concepts as to what seems to harmonize with those sources. 

A theory of law which in the past has been used to justify 
systems so divergent as freedom and bondage (see Declaration 
of Independence; Lev. 25:44-46; Rhodes, History of the United 
States, Vol. 1, pp. 365 ff.), or private ownership of property and 
communism (Haines, The Revival of Natural Law Concepts, 
p. 201; Stone, The Province and Function of Law, p. 258; 
Kelsen, op. cit., pp. 10-11; Rommen, op. cit., pp. 232-236; Acts, 
4:32: 2:44; 5:1-11; Clark, Biblical Law, 2d ed., Secs. 248-249), 
is manifestly flexible, but is somewhat lacking in predictability. 

We who have received the heritage of liberty founded on posi- 
tive law are apt to assume that freedom of thought, of expres- 
sion and religion are “natural” rights because we cannot well 
conceive of a society existing without them. But these rights 
have not been long accorded anywhere, nor are they by any 
means universal, even now. In few countries are these rights 
accorded the recognition which they have received among the 
peoples whose systems of law and government have developed in 
the tradition of liberty fostered by Magna Carta and the great 
state papers which derive from it. Throughout the greater part 
of the world, individual liberty is deemed a mischievous tendency 
which natural law requires to be suppressed, rather than a sacred 
right which the plenary authority of the state is engaged to 
protect. 

From the uncertain, subjective content of natural law, it must 
be evident that a legal system operating on natural law prin- 
ciples would be an impossibility. “To maintain that there is a 
natural right and to impose it as a limit to positive laws, to say 
that law cannot go against natural right, to recognize, in conse- 
quence, the right which attacks law, which overturns and annuls 
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it, is at once to render all government impossible and to defy 
reason” (Bentham, Works, I, p. 136, quoted in Haines, op. cit 
p. 68). Being “of all laws the most obscure” (Hobbes, Levia- 
than, Oxford ed., p. 180), the most “dependent upon the knowl- 
edge and will of men” (Kelsen, supra, p. 389), its tendency is 
toward a non-coercive, anarchic order (Kelsen, p. 393; Maine, 
Ancient Law, Oxford ed., p. 75), in which the state as we know 
it, resting on positive law, would cease to exist. 
(To be concluded.) 





TAXING DIVIDENDS IN STOCK PURCHASE 
(Continued from page 40) 

the property being in De Guire.* The dissenting judge felt obliged 

to hold that until De Guire obligated himself to pay the purchase 

price it was only an option contract.* 

The Court of Claims considered a similar problem in Levy, et 
al., Executors v. U. S. (Ct. Cls.) F. Supp. (CCH. ’46, Par. 
9357). The agreement in that case contained provisions for a 
series of notes, for escrowing of the stock and for application of 
the dividends to purchase price and other provisions akin to those 
in the Moore case. A marked difference between the two cases, 
however, lies in the fact that in the Levy case the purchaser of 
the stock was the issuing corporation. Further, the agreement 
specifically provided that title would remain in the sellers until 
payment had been made in full.® A dividend was declared by 
the purchaser-Company and the amount thereof applied by the 
seller against the note next to become due. The Commissioner 
added the amount of the dividend to the income of the seller and 
thereupon assessed a deficiency. The Court, without dissent, 
ruled that the amount of the dividend payment was not includ- 
able in Levy’s income, stating that the money was income to the 
taxpayer (seller) as payment on the purchase price. Much stress 


SInferenially holding, it is assumed, that the $28,000 dividend should have been 
included by De Guire in his income. 

‘Judge Evans, in his dissent, quotes from the terms of the agreement. In 
addition to the provisions concerning lack of personal liability, he placed consider- 
able reliance on the provision which stated that each of the parties shall have the 
right to “vote the stock owned” by them, respectively, and on the provision that 
etitioner “‘agrees to sell’, believing the latter not to be the language of a sale. 
ut merely to be an agreement to sell, hence not involving immediate passage of 
title. 

5That provision read: “The sale of each of the certificates (sic) comprising units 


of 20,500 shares * * shall not be complete or the title passed thereto until 
the payment for, the shares represented by the said certificates shall have been made 
in full ..._ Until delivery by escrowee of certificates paid for by Company, 


Leon Levy fail Mrs. Levy) shall continue as owners of their respective shares and 
shall have all the rights of shareholders including voting rights as to all of their 
respective certificates remaining in possession of escrowee.’ 
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was laid on what the contract in fact accomplished, the Court 
concluding that, “In their very inception, the payments were pay- 
ments on the purchase price. The Company had agreed that it 
should be so. If it were otherwise, and the dividends were to be 
treated as taxable dividends in the hands of the decedent, then 
we would have the anomalous situation of the vendor of the 
stock paying the purchase price. This could not be so.” 


CASES SUGGEST THREE CONCLUSIONS 

It is believed by the writer that the decisions in the Moore 
and Levy cases suggest three possible alternate conclusions, based 
upon the facts found to exist in each particular case. First, 
where a pure “option” is involved, the dividend payment would 
be taxable to the one granting the option, on the theory that he 
has not parted with title. Second, the “conditional sale”, where 
title either passes or is retained only as security, in which event 
the dividend payment is taxable to the purchaser either as the 
owner or as the person entitled to the beneficial interest. Third, 
the issuing corporation repurchases its own stock, in which event 
the amount of the dividend payment applied against purchase 
price, even though title is retained by the seller, may not be a 
dividend at all, and, accordingly, apparently would not be tax- 
able to anyone, other than as it constitutes a gain as a payment on 
the purchase price. 

While one robin does not make it spring and two decisions can 
hardly be said to establish a completely satisfactory “Line of 
Authority”, several thought-provoking propositions occur. In 
connection with the first proposition mentioned in the last para- 
graph, let it be assumed that the taxable income of the seller is 
materially less than that of the purchaser of the stock. If the 
agreement provided that the amount of the sale price in the option 
was to be reduced by the amount of the excess of the dividend 
payment over the income tax of the seller attributable to such 
payment, a wide differential in income tax brackets between buyer 
and seller could result in a substantial savings to the purchaser. 
A reduced cost basis would follow, but that is hardly controlling. 
If the taxable income situation of seller and purchaser were re- 
versed, the second proposition could be effectively employed. 

The writer is not prepared to do more in connection with the 
third proposition than to suggest that the reasoning employed by 
the Court in the Levy case could cover a factual situation in 
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which A and B own 80% and 20%, respectively, of X Company. 
C contracts to purchase the stock of B, paying cash for it. There- 
after X Company contracts with A to purchase his stock, 
the purchase price to be paid solely out of dividends to be 
declared by X Company. It could very well follow, in the 
absence of a finding that the true intent was the purchase 
by C of A’s stock,® that the amounts of the dividends are not tax- 
able to A, since they are merely payments on account of the pur- 
chase price, that they are not taxable to C as owner of B’s stock, 
except as received by C on account of that stock ownership, nor 
are such amounts taxable to X Company, since a corporation 
could hardly be subject to an income tax on its own dividends 
paid out. The ultimate answer would also be influenced by local 
corporation law and the actual result sought to be accomplished.” 

The thoughtful tax practitioner can readily devise examples 
which will serve to illustrate the tax savings obtainable by apply- 
ing the alternative most suitable to the facts presented. 





SILVER MEMORIES 
(Continued from page 44) 

With the vintage season on, six thousand “heads of 
family” have filed certificates of intention to produce 200 
gallons of fruit juice annually for home consumption this 
coming year, according to a report made by Collector of In- 
ternal Revenue Rex B. Goodcell. In filing a declaration to 
produce fruit juice, the declarer is required to certify under 
oath, among other things, that “if I produce or have on hand 
at any one time more than 200 gallons of fruit juice during 
the present vintage season containing % of 1% or more alco- 
hol, I will give timely notice thereof, execute bond and in 
all other respects comply with the requirements of all regu- 
lations relating to the production and sale of fruit juices 
containing % of 1% or more of alcohol.” 

* * * 

Declaring that taxation today presents “the great ques- 

tion” that must soon be settled “in a manner satisfactory to 





*Cf. Corliss v. Bowers, 281 U. S. 376, 50 S. Ct. 336, 74 L. Ed. 916 (1930) where- 
in the Court says: “But taxation is not so much concerned with the refinements of 
a title as it is with actual command over the property taxed—the actual benefit 
for which the tax is —_ 

he reasoning of the majority and dissenting opinions in Jverson v. Commis- 
stoncr, 29 B. T. A. 863 (1934) should be carefully considered and applied to each 
factual situation. 
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the people,” United States Senator Reed Smoot, Republican, 
Utah, declares he can see little hope ahead “so far as na- 
tional expenses are concerned, for reduction of taxes within 
the next 25 years.” 
i x Ok Ok 

An announcement has been made from Washington that 
taxpayers hereafter must give five days’ notice to the In- 
ternal Revenue Bureau when they desire to confer with 
Bureau officials on tax payments or claims. Under this new 
order taxpayers will be required to file sworn statements of 
the facts they propose to present in conference with Bureau 


officials. ./- 2 


Judge Grant Jackson of Los Angeles has presented the 
County Law Library with photographs of the six judges 
who presided over the old First Judicial District Court, the 
tribunal which functioned in Southern California from 1850 
to 1879, when a new State Constitution was adopted by the 
people. The judges who served on the District Bench are 
as follows: O. S. Wetherby, 1850-1852; Benjamin Hayes, 
1853-1863; Pablo de la Guerra, 1864-1868; Murray Morrison, 
1868-1871; R. M. Widney, 1872-1873; and Ygnacio Sepul- 
veda, 1874-1879. Four attorneys, Wm. C. Ferrell, A. H. 
Clark, Jonathan R. Scott and Benjamin Hayes, were ad- 
mitted to practice in the first session of the Court presided 
over by Judge Wetherby. Evidently the calendars in those 
days were not over-crowded as the records show the second 
session did not take place until four months later. The old 
District Court was supplanted with the County Superior 
Courts under the 1879 State Constitution. 

- - 

A wage agreement of $10.00 per day has been reached by 
local bricklayers, with no unnecessary overtime permitted. 

In State v. Goode, 130 N. C. 651, 41 S. E. 3, the Court 
held that when an unauthorized person forcefully throws a 
woman’s freshly washed and ironed clothes on the floor, it is a 
question for the jury whether she could lay hands on him more 
gently than by means of a baseball bat applied to the back of 


his head. 
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